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D istinguished Members of the Delhi Minorities 
Commission, esteemed guests, ladies and 
gentlemen. I am indeed delighted and grateful 
for having given me the opportunity to talk to 
you today on the eve of the International Minority Rights 
Day which is observed to mark the adoption of the UN 
Minority Rights Declaration more than a quarter century 
ago on December 17, 1992. The issue of minority rights 
has always been and still is one of the most exciting, 
complex and sensitive problems states and people have 
faced with since the very inception of the modern state 
system. 

We must acknowledge that the ‘minorities’ are 
permanent reality of our human history. So long as people 
will live on the earth there would always be some groups 
which would not belong to the majority as far as their 
language, religion and culture are concerned. There is 
hardly any country in the word that does not have 
minorities within their territories. Although there is no 
accurate statistics, the U.N. estimates suggest that 10 to 20 



Lecture at DMC’s annual day 2018 


■ 6 


percent of the world's population belong to minority 
groups. 

The root of the minority problem lies in 
discrimination, oppression, exclusion and denial of 
identity. By definition minorities are among the most 
disadvantaged, marginalised and vulnerable groups in the 
society and they are often subjected to injustice. Their 
exclusion from power is often combined with the denial 
of dignity, identities and cultures. They are also denied 
any meaningful participation in public and political life. 
Tragically they are often subjected to physical violence 
and even genocidal attacks. Unfortunately this is a 
worldwide phenomenon and not confined to any 
particular country or the region and can be witnessed in 
almost all parts of the globe. The difference, if any, is only 
that of degree and magnitude of the minority problem. 

According to the Minority Rights Group International 
annual report on the State of the World’s Minorities and 
Indigenous Peoples “the unique cultures of minorities and 
indigenous peoples worldwide - spanning a wide variety 
of customs and practices - are under threat.” They 
continue to face barriers in the enjoyment of their cultural 
right and freedoms. Tragically their ability to maintain 
distinct identity continues to wane throughout the world. 

We must recall that the protection of minorities has 
been and still is an important challenge for domestic and 
international laws. We have witnessed in the past many 
conflicts as a result of false methods of dealing with 
minorities. Jawaharlal Nehru wrote in Young India on 
May 15, f930, and I quote “the history of India and of 
many of the countries of Europe has demonstrated that 
there can be no stable equilibrium in any country so long 
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as an attempt is made to crush a minority or force it to 
conform to the ways of the majority...” 

In a similar vein while moving the resolution to set up 
an advisory committee on fundamental rights and the 
rights of minorities G.B. Pant stated that “ the satisfactory 
solution of questions pertaining to minorities will ensure 
the health, vitality and strength of the free state of 
India...now it is necessary that a neiv chapter should start 
and ive should all realise our responsibility. Unless the 
minorities are fully satisfied, ive cannot make progress; 
we cannot even maintain peace in an undisturbed 
manner 

The protection of minority rights is not merely a moral 
imperative rather a human rights obligation, a hallmark 
of a democracy. Gandhiji always used to state that the 
claim of a country to civilization depends on the 
treatment it extends to the minorities. Acknowledging the 
importance of minority rights Lord Acton asserted that 
the most certain test by which we judge whether a country 
is really free is the amount of security enjoyed by 
minorities and Franklin Roosevelt reminded us that ‘no 
democracy can long survive which does not accept as 
fundamental to its very existence the recognition of rights 
of minorities’. 

We must also recognize that the minority rights were 
historically adopted for pragmatic reasons. The 
importance and contribution of minority rights in 
securing international peace and stability is well 
documented worldwide. The framers of our constitution 
by recognizing minority rights also conspicuously chose to 
limit the possibility of cultural assimilation and process of 
homogenization of the nation state and opted for 
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maintaining our rich heritage of pluralism and cultural 
diversity. Unfortunately this idea of a pluralistic India in 
under severe attack today and it is our bounden duty to 
stand steadfastly to protect it. 

Recently we paid rich tribute to India’s iron man 
Sardar Patel by erecting the world’s highest statue but the 
real tribute would be to emulate the ideals he stood for 
throughout his life. One of his ideals was respect for 
minorities. While tabling the report of the Advisory 
Committee in the Constituent Assembly on May 25, f949 
Sardar patel asserted that “our general approach to the 
whole problem of the minorities is that the state should be 
so run that they should stop feeling oppressed by the mere 
fact that they are minorities and that, on the contrary, 
they should feel that they have as honourable a part to 
play in the national life as any other section of the 
community. In particular, ive think it is a fundamental 
duty of the state to take special steps to bring up those 
minorities which are backward to the level of the general 
communities .” 

The root of the present crisis lies in the project of 
violent assertion of ‘cultural nationalism’ which is 
dangerous for both Indian plurality and religious 
minorities. It not only calls for cultural conformity but 
leaves no respectful space for others’ way of life even to 
the extent of denigrating them. This project is slowly but 
steadily poisoning the minds of majority against 
minorities with serious consequences. Things have moved 
to such a critical phase that priests are resorting to prayers 
to save secular fabric and democratic principles 
recognized in our constitution. 
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It is disturbing to note that a vicious hate campaign has 
been launched against minorities by twisting history and 
facts. They are projected as outsiders, responsible for 
partition and often blamed for many social problems. 
Inter-religious marriages and loves are viewed with 
suspicion and a tool of Jihad. A false propaganda of rising 
population of Muslims leading to claim that India would 
soon become a Muslim majority state is being spread. 
Minority rights are presented as a minority appeasement 
and Majority community as the victim of this 
appeasement. 

In view of the rising tide of violence against minorities 
even the Supreme Court has had to intervene and 
directing Parliament to draft a law to deal with offences 
of offences like mob violence and cow vigilantism. 
According to a report by a news agency over nearly eight 
years (2010 to 2017) Muslims were the target of 51% of 
cow related and they comprised 85% of killed in 60 such 
incidents and 97% of such attacks have been reported 
since 2015. These incidents of violence have led to greater 
insecurity among religious minorities. Instead of sternly 
dealing the perpetrators of violence against minorities 
they are rewarded shamelessly and victims are implicated 
on false charges. 

Surprisingly and shockingly, instead of addressing the 
growing sense of anxiety and unrest among religious 
minorities they are being regularly hounded for even 
talking about their sense of insecurity. 

We all know that how recently the Archbishop of Delhi 
was hounded few months back for his simple request to 
start a year-long prayer campaign to save India from the 
“turbulent political atmosphere”. He had written to all 
priests that “In recent times, ive see a neiv trend emerging 
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in our country, which demands uniformity in what and 
how we eat, dress, live and even worship: a kind ofmono- 
culturalism. Human rights are under attack and 
democracy appears to be in peril.” 

Similarly last year in August outgoing Vice President 
Hamid Ansari, who had held the chair for full 10 years, 
was also tormented for flagging a genuine concern for 
minorities’ insecurity in a interview to Rajya Sabha TV. 
While reminding the government the words of 
Dr Radhakrishnan that ‘a democracy is distinguished by 
the protection it gives to minorities' he had stressed that 
“The Muslims in the country are experiencing a feeling of 
unease. A sense of insecurity is creeping in as a result of 
the dominant mood created by some and the resultant 
intolerance and vigilantism.” One may question the 
timing of his outburst but his concerns about minorities 
can’t be simple brushed aside as ‘political propaganda’. 

The memory of noted film actor Amir Khan being 
hounded for his remarks that a sense of “insecurity” and 
“fear” had seeped deep within society, even in his family, 
is still fresh. Overnight he was turned from a champion of 
Hindu-Muslim unity into a ‘love Jihadi’. He was 
vehemently slammed over social media and his effigies 
and posters were burnt all over the country. 

It appears that the situation has reached to a dreadful 
pass that minorities can’t even express their fear or grief 
publically. One may agree or disagree with the assessment 
of Archbishop of Delhi or Hamid Ansari or Amir Khan 
about state of minorities in India but the way they were 
tormented is certainly a matter of serious concern which 
must bother us all. 
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The need for minority rights 

We often hear from some of our friends that when 
minorities enjoy equal rights then what is the need for 
special safeguards for them? They would argue that the 
foundation of democracy rests on the principle of equality 
where all persons are treated as equal whether they belong 
to the majority or minority then why minorities should be 
privileged with some special rights? They believe that 
minority rights are some special privileges which are not 
available to the majority. They often go to the extent of 
arguing that these special privileges and concessions have 
serious bearing on national integration. The misgivings 
about minority rights ultimately results into mistrust 
between minority and majority communities. 

Justice H. R. Khanna in St. Xavier’s case faced with 
similar question and he very eloquently clarified that the 
idea of giving some special rights to the minorities is not 
to have a kind of a privileged or pampered section of the 
population but to give to the minorities a sense of security 
and a feeling of confidence. He argued that the differential 
treatment of the minorities by giving them special rights is 
intended to bring about an equilibrium, so that the ideal 
of equality may not be reduced to a mere abstract idea but 
should become a living reality and result in true, genuine 
equality, an equality not merely in theory but also in fact. 

Yet another justification for minority rights was 
offered by the Supreme Court in St Stephen’s (1992) case: 
“The minorities do not stand to gain much from the 
General Bill of Rights or Fundamental Rights which are 
available only to individuals. The minorities require 
positive safeguards, to preserve their minority interests 
which are also termed as group rights.” 
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Kymlicka argues that minorities are likely to be 
outvoted and outmaneuvered and therefore special 
constitutional and legal measures are required, beyond 
equality rights, to preserve the culture and identities of 
minorities. The inadequacy of the liberal formulation of 
the individual rights necessitates this approach. 

The minority rights thus can be justified both on the 
ground of the protection of minority culture from the 
threat of forceful assimilation and, to achieve genuine 
equality in the unequal societies. Now I intend to explain 
these arguments in a bit greater detail. 

No would deny the fact that in most multi-ethnic 
societies the majority communities tend to enjoy 
inherently dominant socio-economic political position in 
comparison to that of the minorities. It is also a reality 
that minorities are often excluded from power and the 
decision making processes. As stated earlier the non¬ 
dominant and inferior status of minorities renders them 
subject to discrimination at different stages by both state 
and private actors. The oppression and persecution of 
minorities are also routinely reported. 

The World History is full of examples where majority 
communities often exert tremendous pressure on minority 
groups to subdue their distinct cultural identities, or even 
to completely submerge into the culture of dominant 
majorities. Psychologically these situations deny the 
members of minority groups a sense of belonging and 
feeling that they also hold an equal stake in society. The 
culture, history, and traditions of minority groups are 
subject to ‘distorted representations’ and ‘negative 
stereotypes’ producing low self-esteem in the groups. 
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It is because of their vulnerability in any given society 
minority groups always need special protection to ensure 
that they also enjoy the same rights and protection as 
enjoyed by the majority. It is in the light of these facts a 
consensus has arrived both at international and national 
levels that minority groups need special rights and 
protections to save them from oppression, persecution 
and forceful assimilation and special affirmative actions 
are also needed in their favour to achieve real and 
substantial equality in the society. 

Another important justification that is put forward to 
justify the need of minority rights is the protection of 
culture which itself is considered as a value worth 
protecting per say. Ronald Dowkin argues that “since 
cultural narratives are a pre-condition for making 
intelligent judgment about bow to lead our lives, we must 
protect societal culture from debasement and decay. 
Cultures are valuable because through access to societal 
culture, ive have access to a range of meaningful options 
but the survival of a culture is by no means guaranteed, 
therefore, where and whenever it is threatened with the 
debasement and decay, it must be protected. We argue 
that in an inherited a cultural structure ive have some duty 
out of simple justice to leave that structure at least as rich 
as ive found it. ” 

The defence of minority rights on the basis of the 
protection of culture is relevant here as what is under 
attack today is multicultural nature of the Indian society. 
This becomes more important against the backdrop of the 
onslaught of cultural nationalism, which not only 
dismisses the minority rights but also challenges the 
democratic project of allowing space and recognition to 
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all identities. In the process of building a unified culture as 
the basis of the political community it simply marginalizes 
those communities whose belief systems may not fit in 
with those of the majority. 

The principle of substantive equality also calls for 
special differential treatment for minorities to protect 
their interests as the application of formal equality is 
likely to produce further inequality in society. The 
paradox of the equality principle is that in unequal 
settings we need to treat different groups unequally to 
produce substantive equality. The principle of substantive 
equality thus emphasizes that the groups which are 
disadvantaged in the body politic must be granted special 
rights. 

In Minority School in Albania case, the PCIJ held that 
there would be no true equality between a majority and a 
minority if the latter were deprived of its own institutions, 
and were consequently compelled to renounce that which 
constitutes the very essence of its being as a minority. The 
PCIJ in the same case stated that minority rights fall 
beyond purely anti-discrimination objectives rather they 
especially aim at preserving the characteristics which 
distinguish the minority from the majority, satisfying the 
ensuing special needs. The view of PCIJ has been upheld 
by the Supreme Court of India in its various decisions. In 
St. Xavier case the court observed “It may sound 
paradoxical but it is nevertheless true that minorities can 
be protected not only if they have equality but also, in 
certain circumstances, differential treatment’ is required. 

It is thus profoundly clear that in settings where socio¬ 
political realities, born out of either deliberate destruction 
or benevolent neglect, minorities cannot secure their 
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physical existence or preserve their distinct identities on 
their own. They need a favourable socio-political 
condition secured by the state to enjoy their rights equally 
and preserve their distinct identities. 

The misgivings of ‘special privilege’ or ‘pampered lot’ 
about minorities are nothing but sheer poisonous 
falsehoods and they must be countered with. We must 
detoxify and sensitize the common citizens of the country 
about minority safeguards. We must understand that 
minority safeguards are just needed to achieve the goal of 
substantive equality and to preserve their distinct identity 
and culture. Minorities need special safeguards to save 
themselves from oppression, persecution and forceful 
assimilation. 

Who is a minority? 

Before I delineate the concept of minority I wish to quote 
former European High Commissioner for National 
Minorities Van der Stoel who once said that even though 
I may not have a definition of what constitutes a minority, 
I would dare to say that I know a minority when I see 
one.” 

This depicts the dilemma of defining minority. It is 
widely recognised that one of the main challenges 
associated with the international protection of minorities 
is the absence of a universally accepted definition of the 
term ‘minority’ as there are no settled criteria for 
determining a minority. States attempting to deny 
minorities their rights often take advantage of this 
situation which has arisen due to numerous reasons. 

There are strong conceptual differences and States 
often hold extremely politicised stand-points. The 
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difficulty is also because of its inherent ambiguous nature. 
In fact each and every individual, according to one 
commentator, in one form or other belongs to a minority. 
It is however gratifying to note that the absence of a 
general definition of the term minority has not much 
weighed down standard-setting processes at international 
level and the recognition of minority rights in the 
constitutions of a large number of countries. 

Notwithstanding definitional difficulties in most cases 
it is self-evident which groups constitute minorities. 
Although the existence of minorities does not depend on 
legal acts of recognition, such acts may benefit the people 
concerned. Still one can’t completely undermine the 
significance of the legal clarity of the term. Often the lack 
of definition gives states an excuse to refuse the existence 
of minorities in their own territories. 

In view of the legal significance, numerous attempts 
have been made over the years at different international 
forums to clarify the essence of the term ‘minority’. But 
the most extensively cited definition of ‘minority’ is 
probably that proposed by Francesco Capotorti who had 
carried out the UN most prestigious study on the question 
of minority. He defined ‘minority’ as “a group which is 
numerically inferior to the rest of the population of a state 
and in a non-dominant position, whose members possess 
ethnic, religious or linguistic characteristics which differ 
from those of the rest of the population and who, if only 
implicitly, maintain a sense of solidarity, directed towards 
preserving their culture, traditions, religion or language.” 

Based on his definition we often identify certain 
elements such as numerical inferior position, political 
non-dominance, distinct ethnic, religious or linguistic 
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identities different from the rest of the population and the 
collective desire to preserve their distinct identity, put 
together may serve our purpose of identifying minority 
groups. These elements certainly help clarifying the 
essence of the concept of minority. 

ft is true that while the expression ‘minorities’ has 
appeared at least four places in our constitution such as 
the head notes of Articles 29 and 30 and clauses (1) and (2) 
of Article 30 but nowhere the term has been defined or 
explained. However, in the TMA Pai Foundation case, the 
f 1-judge bench of the apex court directed that in the 
absence of any special definition of “minorities”, any 
community, religious or linguistic, which is numerically 
less than 50 per cent of the population of the State, is 
entitled to the protection of minority rights. 

Despite general conceptual clarity often we come 
across with some observations even by the well meaning 
people creating confusion about the concept of minority. 
Some confusion simply arises out of sheer ignorance but 
many do it deliberately and mischievously. For example 
one Minister who held the portfolio of Minority affairs in 
very first briefing refused to recognize Muslims even as a 
minority group. 

I am also reminded of a 2007 judgment of the 
Allahabad High Court wherein it was concluded that 
“Muslims have ceased to be a religious minority in Uttar 
Pradesh” as there is “no threat to their extinction”. 
However in 2009 A Division Bench quashed this judgment 
delivered by a single judge Bench. The judges held that 
held that Muslims were declared a minority community 
by a notification dated October 23, 1993 and nobody can 
challenge either the validity of the National Minorities 



Lecture at DMC’s annual day 2018 


18 


Commission Act, 1992 or the said notification issued 
under Section 2(c) of the Act. 

International legal protection of Minority Rights 

The protection of minorities has been one of the oldest 
concerns of international law. One of the early attempts 
at protecting minorities was the 1648 Treaty of 
Westphalia, wherein state parties agreed to respect the 
rights of certain (not all) religious minorities within their 
jurisdiction. The Congress of Vienna of 1815 also dealt 
with the rights of minorities to some extent. The 1876 
Treaty of Berlin recognised the “traditional rights and 
liberties” of religious minority community of Mount 
Athos in Greece. 

But the protection of minorities could mature into a 
full-fledged system only under the League of Nations 
which created legally binding obligations through a set of 
peace treaties enforced by the League Council and 
adjudicated by the PCIJ. Overall aims of these minorities’ 
treaties were twofold firstly to ensure perfect equality 
and, secondly to ensure the preservation of their distinct 
identities. Minorities were to enjoy the same treatment 
and security in law and in fact as the other Polish 
nationals. They were granted the right to establish at their 
own expense such charitable, religious, social and 
educational institutions as they wished. They were also 
given the right to use their own language and to exercise 
their religion freely in these institutions. 

The League system was certainly a bold and 
innovative experiment in terms of content and its 
guarantee but it was far from being perfect. However, the 
League system was primarily directed at achieving peace 
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rather affording protection to minorities per se. It was 
also discriminatory as main powers like Germany; Italy 
etc. despite considerable number of minorities within their 
jurisdiction did not undertake any commitment to grant 
same rights to their minorities. Despite numerous 
shortcomings the merits in League system continue to 
provide inspiration even today. 

Unlike its predecessor, however, the United Nations 
took a completely different approach to the issue of the 
minority rights. For a long time since its creation the UN 
showed, if at all, little interest either to adopt the minority 
protection system of the League or to develop a new 
system of its own for the protection of minorities. The 
UN, instead of further developing, internationalising, and 
strengthening the existing system of protection of 
minorities, preferred to develop a universal system of 
protection of human rights for all. It was argued that a 
broad system of human rights supported by strong 
prohibition on discrimination based on race, ethnicity, 
language or religion would be suffice to protect the 
legitimate interests of members of national minorities and 
no special measures for the rights of minorities would be 
required. 

The decline in the international concern for the 
protection of minorities was clearly visible. Neither the 
U.N. Charter nor the Universal Declaration of Human 
Rights (UDHR) did make any reference to minority 
rights. Nonetheless, efforts were made by some states to 
bring the issue of the protection of minorities on the main 
agenda of the U.N. Denmark and the former Yugoslavia 
and the USSR proposed that a provision concerning 
minority rights to be included in the UDHR. The majority 
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of member states, however, finally rejected such proposals 
arguing that recognition of minority rights will encourage 
fragmentation or separatism and undermine national 
unity. 

The f948 UN Convention on the Prevention and 
Punishment of the Crime of Genocide seemed to be the 
only exception of the post World War trend of subsuming 
minority rights within the broader framework of human 
rights. Genocide Convention was directed against the 
destruction of national, racial, ethnic, and religious 
groups as such and accordingly guaranteed the most basic 
group right, the right to physical existence. Though the 
Genocide Convention did not directly mention minorities 
they clearly stood to benefit from it. The post-cold war 
upsurge of ethnic conflicts in Europe and other parts of 
the globe sadly validated this claim. 

Soon, however, we witnessed slight change in the UN 
approach when the United Nations Commission on 
Human Rights decided to establish a Sub-Commission on 
Prevention of Discrimination and Protection of 
Minorities, although initial efforts of the Sub-Commission 
relating to minority protection were in fact rebuffed by 
the Commission itself. Until mid f970s the Sub- 
Commission could not address the issue of minorities in 
some depth, when it finally succeeded in getting a 
provision on minority protection inserted in the draft of 
International Covenant on Civil and Political Rights 
(ICCPR) which finally became its Article 27. This is 
regarded as the first international norm that has 
universalized the concept of minority rights. It states, “In 
those States in which ethnic, religious or linguistic 
minorities exist, persons belonging to such minorities 
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shall not be denied the right in community with the other 
members of their group, to enjoy their own culture, to 
profess and practise their own religion, or to use their 
own language 

It was, however, not until the 1980s and early 1990s, 
with the end of the Cold War and with a number of highly 
visible and violent ethnic conflicts and with the potential 
for more violence that the UN and other international 
organizations started paying more serious attention to the 
fate of minorities. A strong move towards developing 
comprehensive minority rights regimes was clearly 
noticed. It was during this time that the Declaration on 
Minorities was adopted by the UN General Assembly on 
18 December, 1992. 

The UN Declaration is the first instrument exclusively 
addressing minority rights at international level. The UN 
Declaration enjoins the states to protect the existence and 
identity of minorities within their respective territories 
and encourage conditions for promotion of that identity ; 
ensure that persons belonging to minorities fully and 
effectively exercise human rights and fundamental 
freedoms with full equality and without any 
discrimination; create favourable conditions to enable 
minorities to express their characteristics and develop 
their culture, language, religion, traditions and customs; 
plan and implement national policy and programmes with 
due regard to the legitimate interests of minorities; etc. 

The renewed interest of the international community 
in the field of minority rights resulted into adoption of a 
surprising number of international and regional especially 
European, declarations, resolutions, reports and studies, 
and even treaties designed to further strengthen the legal 
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protection of minorities. The European institutions like 
the Council of Europe and the Organization for Security 
and Cooperation in Europe (OSCE) have done 
remarkable work in the field of minority protection in the 
recent past. The Council of Europe’s Framework 
Convention for the Protection of National Minorities 
(‘FCNM’) of f994 is of particular significance in the 
evolution of the international protection of minority 
rights. It is not only the first but also, so far, the only 
multilateral treaty explicitly addressing minority rights in 
detail and corresponding state obligations with a 
monitoring system. These European advancements 
strongly influence the development of minority rights even 
at the international level. 

Minority Rights safeguards in India 

In India the protection of minority rights was initially 
viewed as a communal question and responsible for the 
partition of the country. It was also viewed as a British 
project aimed at perpetuating its rule by exploiting 
Hindu-Muslim divide. Still many were of the opinion that 
the minority question cannot be simply brushed aside on 
this overstated ground and needed serious attention on its 
own merit. It will not be out of context to mention that 
Muslims enjoyed political safeguards during British rule 
under the Minto-Morley Reforms of f909, the Montegue- 
Chelmsford Reforms of 1919, the Govt of India Act of 
1935 and the Cabinet Mission Plan of 1946. Initially the 
political safeguards were meant for Muslims only but in 
the successive Acts the same was extended to the other 
minorities like Sikhs, Christians, Anglo-Indians and even 
the Scheduled Castes. 
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The Indian National Congress, which led the India’s 
struggle for independence, was fully aware of the 
complexity of the minority question and was in favour of 
safeguards for minorities. The Nehru Committee Report 
of 1928 recommended for the inclusion in the proposed 
Constitution not only fundamental rights but he also 
greatly emphasised on the safeguards for minorities 
including reservation for Muslims in the legislatures. Yet 
in another report by a committee headed by Tej Bahadur 
Sapru also suggested, beside other things, a number of 
measures to ensure and safeguard the interests of 
minorities which included reservation of seats in the 
legislatures, appointment of minority commission both at 
centre and in each of the provinces, a composite executive 
at the Centre representing Hindus, SCs, Muslims, Sikhs, 
Indian Christians and Anglo-Indians etc. 

In the Constituent Assembly also the problem of 
safeguards for minorities remained an important but 
controversial issue. The Objective Resolution moved by 
Jawahar Lai Nehru on 13 December 1946 assured 
minorities of adequate safeguards in the proposed 
Constitution. Govind Ballabh Pant while moving a 
resolution for the setting up of an Advisory Committee on 
Fundamental Rights and Minorities stated that 
“A satisfactory solution of the question pertaining to 
minorities will ensure the health, vitality and strength of 
the free State of India.” He further emphasised “Unless 
the minorities are fully satisfied, we cannot make 
progress.” 

After a prolonged discussion on the safeguards for 
minorities at the levels of the Sub-Committee, the 
Advisory Committee and the Constituent Assembly, the 
Draft Constitution finally inserted in Part XIV certain 
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“Special Provisions Relating to Minorities”. The Draft 
Articles 292 and 294 provided reservation of seats in the 
House of the People and in the Legislative Assemblies for 
Muslims, Scheduled Castes, and Scheduled Tribes. Article 
296 required that, consistently with the maintenance of 
efficiency of administration, the claim of the minority 
communities should be taken into account in making of 
appointment to public services. Article 299 provided for 
appointment of a Special Officer for Minorities to look 
after these safeguards. 

When the partition was executed a sudden change was 
witnessed in the approach of the Advisory Committee on 
the issue of the safeguards for minorities. In its meeting 
held on May If, f949 the Advisory Committee observed 
that since it had made its recommendation on reservation 
of seats in 1947 the conditions had changed considerably 
and it was no longer appropriate in the context of free 
India to reserve seats for any religious minority. However, 
the reservation benefits for Scheduled Castes and 
Scheduled Tribes remained intact. With the withdrawal of 
political safeguards the minority issue became a more of 
cultural and social issue. 

Though there are several provisions in the Constitution 
of India protecting the interests of minorities, the specific 
references to the same remain in article 30 only which 
guarantees to linguistic or religious minorities the right to 
establish and administer educational institutions. This 
article has been clubbed with article 29 under the sub¬ 
head “Cultural and Educational Rights”. In the actual text 
of article 29 word minority does not figure at all, but its 
title refers about ‘protection of interests of minorities’. 
These two articles must be read together because of close 
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affinity between them. A minority community can best 
conserve its language, script or culture through 
educational institutions. It is through the education that 
the language and culture of a minority can be inculcated 
into impressionable minds of the children of the minority 
community. 

The scope of article 30, limited to religious and 
linguistic minorities, concerns with the establishment and 
administration of institutions, though the right is neither 
absolute nor a license for mal-administration. The 
Supreme Court, in Kerala Education Bill case, observed 
that the State may prescribe reasonable restrictions to 
ensure excellence of the institutions but it should not be in 
such a manner as to take away the very right guaranteed 
under article 30 itself. The Court has time and again 
reiterated that minority right in education cannot be 
simply whittled down by so called regulatory measures 
conceived in the interest not of minority educational 
institutions, but of the public or the nation as a whole. In 
Sidhrajbbai case the court said that if it is done so then the 
right guaranteed by article 30 will be but ‘a teasing 
illusion’ and ‘promise of unreality’. 

Though provisions relating to freedom of religion 
enshrined in the Constitution of India under Article 25 to 
28 are meant for all people on the territory of India, it 
assumes special significance in the context of religious 
minorities as vulnerable minority groups face varying 
degree of threat to freely practice their religion. The 
denial of religious freedom to minorities in some cases has 
been even more blatant. The operation of religious 
freedom in India has a direct bearing on the establishment 
of secular polity. As per the provision of Article 25 all 
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persons are equally entitled to freedom of conscience and 
the right freely to profess, practice and propagate the 
religion subject to public order, morality or health. While 
regulating religious freedom the courts have generally 
distinguished between ‘essentials’ and ‘non-essentials’ of 
religion. While the essentials are beyond the scope of legal 
scrutiny, non-essentials may allow greater intervention. 

It is important to mention that provision of minority 
safeguards in the Constitution and their implementation 
are two different things. The incorporation of these rights 
of minorities cannot itself be a safeguard unless they are 
effectively implemented and they are given meaning and 
significance by the courts in whom the constitution has 
confided the power of enforcement. Unfortunately no 
other provision of the Constitution has perhaps been so 
much undermined as the Article 30 of the Indian 
Constitution which was meant to educational 
development of the minorities. 

It is surprising to note that the Legislative Charters and 
the Statutes and the Ordinances of most of the universities 
include no specific provisions to enforce Article 30. The 
Education Codes of most of States either include no 
provisions for minority educational institutions or their 
provisions on the subject conflict with the principle of 
Article 30. The complaints about the denial of 
permission/NOC for establishing minority educational 
institutions and regarding refusal of recognition/affiliation 
has become very common and on many occasions the 
National Commission on Minorities has raised this issue. 

The Supreme Court by and large as a guardian and 
ultimate interpreter of fundamental rights has vindicated 
the position of minorities. It is gratifying to note that the 
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courts in general have displayed a tender concern for the 
minority rights and identified and authenticated the social 
values underlying therein. In the Kerala Education Bill 
case justice Das said “So long as the constitution stands as 
it is and it is not altered, it is, ive conceive, the duty of this 
Court to uphold the fundamental rights (of minorities) 
and thereby honour sacred obligation to the minority 
communities who are our own...” 

However, its record has not been free from 
aberrations. Some of its judgments relating to minority 
educational institutions has been widely criticized by 
jurists and lawyers and been a source of severe 
disappointment to the minorities. In recent years the 
approach of the Supreme Court has been very restrictive. 
Some of its decisions have undermined the autonomy of 
Minority Educational Institutions (MEIs). Many 
restrictions and conditions which bite into autonomy of 
the educational institutions of the minorities have been 
upheld to be reasonable regulations. 

The general feeling of the minorities as of now is that 
increasingly the right under Article 30 is becoming “a 
teasing illusion” or “a promise of unreality”. 
Administrators of MEIs encounter immense difficulties 
starting from establishment to getting recognition to day 
to day administration. The bureaucracy is not in tune 
with the liberal Constitutional philosophy. Persistently it 
is felt by them as to why minorities should have special 
protection under the constitution. And therefore 
numerous obstacles are placed in the way of enjoyment of 
right of autonomy in the administration of MEIs. 
Complaints are also reported about the threat of de¬ 
recognition and/or stop its grant. 
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Moreover, Muslims the largest religious minority 
group in the country, continue to be the India’s most 
deprived socio- religious groups and communities with an 
appalling social, occupational, educational and economic 
profile besides carrying the bogeys of the majoritarian 
suspicion of being unpatriotic, potentially anti¬ 
nationalists and cultural outsiders. 

Amid despair came a judgment of the Supreme Court 
recognizing that minority rights are the ‘ basic structure of 
the constitution’ and thus even by a constitutional 
amendment, no government can take them away. Nothing 
can be more reassuring than this in the current political 
situation of the country. 

The best way to safeguard the rights of minorities is to 
strengthen the constitution and constitutionalism as 
I believe as Justice Khanna that as long as the 
Constitution stands, as it is today, no tempering with 
those rights can be contemplated. Any attempt to do so 
would be not only be an act of breach of faith, it would be 
constitutionally impermissible. 

We must also realize that so far state’s response, 
constitutional and otherwise as well, to religious 
minorities especially Muslims have veered primarily 
around identity issues such as AMU’s minority status, the 
status of Urdu language and the Personal Laws. More 
important issues of educational, social and economic 
backwardness have either sidelined or did not receive due 
attention. By sheer neglect and concentrating more on 
identity issues state has been equally complied in 
perpetuating the socio-economic backwardness of the 
minorities. In order to truly realize the rights of minorities 
they first need to be educationally, socially and 
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economically empowered while simultaneously preserving 
and protecting their socio-religio-cultural identities to 
instill a real sense of security among them. 
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